is no uniform category of the right-bearer in Union law and that subjects that may invoke fundamental guarantees changed over time. The argument will start with an explanation of the historical background of legal personhood and related human rights guarantees (see below II) and explore the status of the individual in EU law thereafter (see below III). On this basis, it will present what I call the ' citizenship-personhood-cleavage ' defi ning the interplay between Union citizenship and rules on immigration and asylum together with a proposal of how to reconstruct the distinction from a constitutional perspective (see below IV).
II. Personhood and Human Rights
In international human rights law, legal personhood is considered a fundamental right enshrined in Article 16 International Covenant on Civil and Political Rights (ICCPR) and Article 6 Universal Declaration of Human Rights (UDHR) which both state: ' Everyone shall have the right to recognition everywhere as a person before the law ' . Closer inspection of the historical and conceptual background explains why the guarantee has no equivalent at European level: it was considered self-evident. At the same time, the history of private law in the continental European tradition based on Roman law reveals that abstract notions, such as ' personhood ' , have mostly had a theoretical signifi cance, while legal practice was primarily concerned with degrees of rights attached to a certain ' status ' (see below A). This resonates with contemporary Union law where rights of individuals are multifaceted, although abstract debates on legal personality can be relevant in borderline scenarios, such as extraterritorial application or the defi nition of the beginning or termination of human life (see below B).
A. Historical and Conceptual Background
Historically, not all human beings were considered persons before the law. Roman law famously assumed that slaves were not persona and categorised them as res (objects) instead 1 -mirroring the nineteenth century controversy about the constitutional status of slaves in the US. 2 One should be careful, however, to not read too much into the use of the term ' person ' in legal texts during antiquity and the Middle Ages, since it can be argued that Roman jurists employed the term without much legal substance and conceptual depth but as a rather mundane description of a human being. 3 If that was correct, Roman law should be remembered primarily for having focused on the status (or rather stati ) 4 of a person, thereby emphasising the potential for differentiation, for instance in relation to the status libertatis about degrees of slavery. 5 This status-oriented approach was taken up by civil law jurisdictions to describe categories of legal relations between members of society such as different degrees of servitude among peasants in medieval Europe or the special status of Jews which complemented grades of personhood and legal capacity in the feudal system. 6 In short, there seems to have been no deep concept of personhood, whose use rather mirrored the etymological origin of the term ' persona ' designating theatrical masks for different roles or characters performed by an actor. 7 A more substantive concept of personhood, upon which today ' s understanding can be built, was developed during the early modern era by natural lawyers and moral philosophers. 8 They advanced the abstract category of the ' person ' as a self-reliant moral actor and legal subject that cannot be deprived of his character as a right-bearer inherent in any human being in their legal writing, 9 while Immanuel Kant is probably the best-known champion of a philosophical notion of personhood. 10 Notwithstanding differences among the positions put forward and the context in which they were voiced, such approaches resonate with basic notions of human dignity which underlie contemporary conceptions of human rights as unalienable entitlements. 11 Along these lines, this chapter refers to human 12 I understand the term ' fundamental rights ' in the title, which has been assigned by the editors, to refer to ' human ' and ' fundamental ' rights interchangeably -mirroring Recital 2, 3 Preamble to the ECHR, which indicates that ' fundamental rights ' (in the ECHR) are the legal embodiment of the concept of ' human rights ' (in the UDHR); see T van Boven , ' Pr é ambule ' in LE Pettiti et al (eds), La Convention europ é enne des droits de l ' homme 2nd edn ( Paris , Economica , 2009 ) 125, 127 ; it also covers the free movement of persons in the EU single market conceived as a human rights by Art 45(1) EU Charter. 13 See the French Code civil , Part I, title 1, Arts 7 -8 for citizens and Arts 11 -16 for foreigners. 14 On the Prussian Allgemeine Landrecht of 1794, which employed a somewhat ambiguous formulation continuing the tradition of difference statuses in the defi nition of legal personhood, and the more Kantian Austrian Allgemeines B ü rgerliches Gesetzbuch of 1811/12, see Hattenhauer (n 9) 52 -58. 15 Article 25 Code civil (n 13) was abolished in 1854; similarly, the prescription in s 135 of the German Constitution of 1849 (which never entered into force) and corresponding rules in the constitutions of German states in the early 1850s. 16 For a comparative overview, see J Schr ö der , ' Rechtsf ä higkeit ' in A Erler and E Kaufmann (eds), Handw ö rterbuch zur deutschen Rechtsgeschichte , vol 4 ( K ö ln , Schmidt , 1990 ) rights as norms to which all human beings are inherently entitled irrespective of nationality, legal status, etc, thereby defi ning their personhood. Such a simplifi ed starting-point is suffi cient for our legal analysis. 12 Against the background of the history of civil law with its tradition of diverse statuses in Roman antiquity and medieval feudalism, we understand why it was not self-evident that the French code civil of 1804 emphasised that there should be equal personhood and civil rights for citizens and many foreigners 13 mirroring similar provisions in other codifi cations at the time. 14 Fifty years later, the mort civil , which continued the legal tradition of the ' outlaw ' and entailed the loss of civil rights, was formally abolished in France and beyond. 15 Hence, most European jurisdictions had moved towards the recognition of equal legal personhood by the end of the nineteenth century, 16 although the distinctions between degrees of legal personhood were often retained in the colonies. 17 By way of example section 1 B ü rgerliches Gesetzbuch , the German civil code of 1 January 1990, stated paradigmatically: ' The legal personality of human beings begins with the completion of birth ' . 18 Materials explaining the motivation for this formulation in the introductory provision of the German civil code, in the drafting of which academics played a prominent role, referred to the underlying moral standpoint:
By recognising the legal personality of each human being irrespective of its character and will, the legal order realises a commandment of reason and ethics. Besides this provision, the content of the code as a whole refl ects this requirement of today ' s sense of right or wrong [ Rechtsbewusstsein ] as a self-evident statement. 19 20 It should be recognised, however, that the civil law codifi cations adopted during the 19th century were important instruments of bourgeois emancipation overcoming the conventional constraints of feudal societies in semi-monarchic political systems, which persisted in many European countries (notably Germany). 21 See Hattenhauer (n 9) 59 -65. 22 That is not to say, crucially, that continental European civil law at the time was pervaded by notions of equality as we understand them today. 20 Tellingly, practical jurisprudence never paid much attention to the provision and focused instead on more specifi c rules in civil law codifi cations which often mirrored the earlier distinction between the stati ascribed to a person in the tradition of Roman law by perpetuating, for example, a lesser degree of legal capacity for women. 21 
B. International Human Rights Law
Article 6 UDHR took up the basic concept of equal legal personhood in civil law codifi cations and guided the drafting of the legally binding guarantee in Article 16 ICCPR according to which everyone is recognised ' as a legal person before the law ' . Similar to corresponding guarantees in continental codes, the provision is generally understood to guarantee legal personhood only, ie the aptitude to have rights and obligations -not full legal capacity to enter into legal obligations autonomously. 22 As a result, limitations in legal capacity, in particular for women, which were widespread across Europe until recently and persist elsewhere, are not covered by the provision, although more specifi c human rights may apply instead. 23 This limited doctrinal reach of the right to legal personality explains why the provision never gained much practical relevance. 24 It does not appear, therefore, as a lacuna, from a doctrinal perspective at least, that the European Convention on Human Rights (ECHR) and the EU Charter do not contain similar guarantees. Article 16 ICCPR represents, like the invocation of human dignity, a remainder of the equal moral worth of all persons lying at the heart of contemporary conceptions of unalienable human rights guarantees.
Noting the limited practical relevance of the human right to legal personality does not mean that there are no conceptual or doctrinal diffi culties in defi ning the scope of state obligations with a direct or indirect bearing on how personhood is constructed in legal discourses. A fi rst set of uncertainties concerns borderline cases, such as the status of the handicapped, animals, corporations or cyborgs, which are a matter of controversy in legal and philosophical circles. 25 A typical example is embryos on which there are intense constitutional debates across the world. 26 This chapter will not discuss corresponding uncertainties. Similarly, it does not concern social realities in the fi eld but rather focuses on rules and principles in Union law. That is not to say that there are no practical problems, but discussing them would overstretch the scope of this chapter.
It is inherent in the structure of international human rights law that the universal ambition of the guarantee, in Article 16 ICCPR, that legal personality shall be guaranteed ' everywhere ' is limited by the essentially territorial reach of state authority and corresponding human rights obligations. 27 States are obliged to respect human rights ' to everyone within their jurisdiction ' (Article 1 ECHR) which suggest that people outside of the state jurisdiction lack an addressee for human rights claims. While US constitutional law has traditionally been reluctant to accept extraterritorial application, 28 the ECtHR (European Court of Human Rights) has held ever since the 1990s that the High Contracting Parties may be responsible for extraterritorial state action, such as the (more or less) effective control exercised by the United Kingdom in Southern Iraq. 29 However, even such a broad reading does not resolve all potential problems, since the application of the ECHR will usually be limited to scenarios of effective state control over territory or individual persons. By contrast, the ECtHR found that air bombardments do not meet the threshold of Article 1 ECHR and are not, therefore, subject to its jurisdiction. 30 Given that the EU Charter does not contain a similar provision, one may argue that it has a broader scope, 31 although such an extension would not undo the state-focused underpinning of human rights law and there would therefore always remain scenarios where no state can be held directly responsible. As in the case of embryos, a discussion of territorial limits of Union law would be a topic in itself but will not be pursued further in this chapter.
At a more abstract level, there has always been a debate as to whether the concept of legal personhood should be limited to a ' thin ' formal guarantee or whether it should embrace a ' thick ' reading including substantive rights and/or social realities on the ground. 32 guarantees alone, such as Article 16 ICCPR or § 1 of the German civil code, may mask profound forms of economic and social domination and refl ect stereotyped worldviews. 33 I will not delve into this discussion at this level of abstraction and suggest, alternatively, to analyse it from a different angle when distinguishing between human rights of every person and citizens ' rights of some in EU law. To do so may be more promising for a content-oriented legal analysis such as the one pursued in this chapter. The abstract notion of ' legal personality ' has a chameleon character: it is capable of sustaining different conceptions which can be unearthed by focusing on more specifi c rules.
One example illustrates the benefi t of such a content-oriented analysis transcending abstract notions of legal personality. The situation of ' illegal migrants ' residing in a country without a residence right has caused intense legal and political debates, among others in the United States where the Supreme Court found that illegal residents are ' persons ' within the meaning of the Fourteenth amendment. 34 Similarly, both the ECHR and the EU Charter apply to ' everyone ' irrespective of nationality or residence status. In a famous line of case-law, the ECtHR holds that persons without a right to reside can rely upon the protection of ' private life ' under Article 8 ECHR in exceptional circumstances to legalise their illegal stay in order to protect ' the network of personal, social and economic relations that make up the private life of every human being ' . 35 In addition, secondary EU legislation guarantees that illegal migrants are protected against mistreatment by the employer as a matter of principle. 36 Many Member States also grant basic health care and education even if access to such statutory guarantees is often hindered by a ' chilling effect ' when the fear of deportation may prevent irregular migrants from accessing public services in situations where they are technically available. 37 This shows that it can be benefi cial to pierce the veil of personhood and to concentrate on substantive provisions. 38 Case 26/62 , Van Gend en Loos , EU:C:1963:1 . 39 Remember that the English language version is a translation produced at the time of British accession, while the Court drafted the judgment in French and delivered it also in German, Italian and Dutch originally (the German language version refers to Einzelne , ie individuals, in the fi rst reference instead of nationals). 40 
III. The Individual in EU Law
The story of the individual and human rights in EU law has often been told. It is well known that the doctrine of direct effect and the evolution of human rights as unwritten general principles of law by the ECJ (European Court of Justice) followed the primary motivation to guarantee the effective application of EU law by domestic courts. Nevertheless both concepts developed a life of their own by empowering individuals to promote their agenda via Union law, in particular in situations where the EU ' s objectives coincide with the interests of individuals (see below A). In order to identify the underlying conception of personhood, an inspection of the groupings of individuals endowed with individual rights in the EU Treaties reveals different categories of right-bearers whose contours changed over time (see below B). From today ' s perspective, the distinction between citizens and non-citizens presents in itself a pertinent classifi cation of personhood in EU law, in particular when it comes to free movement and migration.
A. Rights of Individuals and Human Rights
One of the most signifi cant judgments in the history of the EU legal order, Van Gend en Loos , concerned the concept of individual rights, since the ECJ found that the EU Treaties constituted a new legal order ' the subjects of which comprise not only Member States but also their nationals [French: ressortissants ] ' and that, therefore, Union law ' not only imposes obligations on individuals [ particuliers ] but is also intended to confer upon them rights which become part of their legal heritage ' . 38 Re-reading the judgment from an analytical standpoint and in the light of the research question pursued in this chapter, one is bound to notice the textual and substantive ambiguity of the above-mentioned formulation, including in the French version, 39 with its reference to nationals (instead of all persons) in the fi rst passage and obligations as well as rights in the second quotation. This ambiguity arguably refl ects the primary motivation of the Court to guarantee the effet utile by making use of individuals to police compliance with Union law: the individual was activated as an instrument in support of Union law. This functional approach to individual rights as an instrument for law enforcement has often been criticised for privileging certain actors, in particular those representing economic interests, and for favouring ' negative ' market integration to the detriment of ' positive ' political integration. 41 Having said this, it should be emphasised that the prominence of individual rights in EU law can develop a life of its own. The Court may have perceived of the individual primarily as an ' agent ' supporting the effectiveness of EU law, but it thereby created ' actors ' promoting their agenda via Union law. As a legal doctrine, the concept of individual rights now has repercussions far beyond the internal market where economic considerations can be largely irrelevant, not least since secondary legislation can have the same direct effect in domestic legal orders as Treaty provisions. 42 The example of the Family Reunifi cation Directive 2003/86/EC shows that individual rights can serve as a doctrinal justifi cation for limits to state discretion in relation to charges and language tests. 43 Observers with a pro-migrant outlook regularly emphasise this potential of individual rights as an instrument for promoting a pro-migrant agenda before the Court. 44 Of course, this outcome is no foregone conclusion, not least since the scope of individual rights enshrined in secondary legislation ultimately depends upon the wording, general scheme and objective of the instrument in question whose contours are determined by the legislature. Indeed, there are more examples of the ECJ backtracking from its initial ambition in the fi eld of family reunifi cation in light of presumed legislative preferences. 45 This reaffi rms that the promotion of individual rights is no end in itself but supports the realisation of broader EU objectives, 46 which, in the fi eld of migration, do not necessarily follow the freedom-centred approach of the single market. 47 A similar trajectory can be observed for fundamental rights. They were fi rst used by the Court as unwritten general principles of law in an instrumental manner as a defensive shield against a challenge to the supremacy of Union law by the German Constitutional Court. 48 In practice, they never gained much prominence and constituted, on the whole, a corollary element of Community action during the 1970s, 1980s and 1990s. 49 Again, this passive approach need not be the ultimate answer, since the entry into force of a legally binding Charter of Fundamental Rights seems to have enhanced the visibility and relevance of human rights. The number of preliminary references to the ECJ increased exponentially and so did the number of judgments exploring the potential of the Charter, 50 including prominent cases such as data retention. 51 That is not to say that the Court takes human rights seriously in most or all situations and there may be structural reasons as to why they are bound to remain second-order principles in EU law. 52 All I say is that the function and relevance of individual and fundamental rights can change over time and alter its meaning. Institutional mechanisms ensuring compliance are central for the effective application of individual and human rights, both in instances of individual wrongdoing or systemic failure (like in the case of the Greek asylum system). 53 The signifi cance of institutional mechanisms is amplifi ed when we accept that debates on human rights are not just about questions of doctrinal interpretation but relate to basic choices of societies which change over time. 54 Against this background, another historical starting-point of individual rights in EU law deserves our attention, since the original EEC Treaty explicitly referred to ' persons ' not only with regard to free movement, but also for judicial review regarding direct access to the Court in scenarios of direct and individual concern. 55 It is well known that this right to standing has been interpreted narrowly by judges in Luxembourg ever since the Plaumann ruling of 1963 delivered a few weeks after Van Gend en Loos , 56 since the federal structure of the Union entrusts Member States with the provision of procedural guarantees for effective judicial review. 57 This solution may well be correct, since it refl ects the broader constitutional set-up of the European Union -even though it underlines, for the purposes of our analysis, that the doctrines of direct effect and individual rights are primarily concerned with establishing effective government structures by supporting the effet utile of Union law. 58 Individuals benefi t from this approach when their interests coincide with the objectives pursued by the supranational legal order and corresponding doctrines of individual and human rights can unfold a certain dynamism promoting individual rights irrespective of EU objectives. However, this does not undo the rationale underlying their establishment and continued application.
B. ' Personhood ' in the Text of the EU Treaties
To say that individuals can invoke guarantees under Union law does not explain which individuals benefi t in practice and whether there are certain patterns discernible in the deep structure of the supranational legal order. This sub-section explores the evolution of the Treaty texts by focusing on the category of the rightbearer, subjects endowed with individual rights by the EU Treaties, as a heuristic device to re-construct different conceptions of personhood in Union law. Doing so leads us to the identifi cation of what I will call the ' citizenship-foreigner-cleavage ' in contemporary Union law discussed in the next section.
The original Treaty text contained little reference to abstract notions of personhood and/or human rights. 59 The Treaty of Rome rather ensured the ' free movement of persons ' (Title III), which literally embraced ' workers ' (Article 48), ' nationals of a Member State ' (Articles 52, 59), ' companies or fi rms ' (Article 58), and allowed ' any natural or legal person ' to initiate infringement proceedings (Article 173). While the latter provision had little relevance, it is well known among experts of EU law that the free movement of persons soon emerged as an essential guarantee whose effective implementation was promoted by the Commission and the Court. Notwithstanding the essentially economic rationale underlying the Treaty text, the ' market citizen ' , a term coined by Hans-Peter Ipsen to describe a status in between alienage and nationality, 60 was never supposed to be a factor of production only. Implementing legislation adopted during the 1960s 61 case-law from the 1970s onwards, involved elements one could describe as an incipient form of European citizenship with the Union legal order embracing the individual as a source of potential legitimacy. 62 In the early 1970s, a debate emerged whether the abstract notion of ' worker ' in the Treaty text may include those without the nationality of an EU Member State. 63 The idea was rejected by the ECJ, 64 but the argument is still occasionally taken up today when Community institutions are accused of ' revisionist interpretation ' . 65 Historically, this accusation is inaccurate. Closer inspection of the drafting history shows that there was agreement during Treaty negotiations that only nationals should be covered: an explicit nationality clause fell ' victim ' to Franco-Italian dispute about Algeria and German concerns about East Germans. 66 Furthermore, the alleged parallelism with the free movement of goods is misleading, since the Common Commercial Policy does not cover migration law for persons. 67 Of course, it would have been possible to reconceptualise the meaning of the Treaty texts and to extend the free movement of workers to foreigners by means of dynamic interpretation irrespective of the will of the founders. 68 Yet, the political debate moved in a different direction.
In 1992, the Treaty of Maastricht offi cially transcended the economic rationale underlying the single market. Mirroring the original motivation for a united Europe in the Schuman declaration, the Treaty of Maastricht endeavoured to establish something like a political union. In terms of the reform steps brought forward, the introduction of ' Union citizenship ' and the third pillar on justice and home affairs were among the most visible innovations. For our purposes, it is worth noting that two new categories of persons were introduced as a result of these reform steps. In 1992, the introduction of ' Union citizenship ' 69 for those holding a passport of an EU Member State and specifi c rules for ' nationals of third countries ' 70 within the intergovernmental pillar on justice and home affairs policy, were parallel phenomena. 71 Since, in parallel, the fundamental freedoms were re-conceptualised as a specifi c expression of Union citizenship, the most famous individual rights at Treaty level became at that moment citizens ' rights.
The introduction of Union citizenship by the Treaty of Maastricht may have been a spontaneous decision during the intergovernmental conference, 72 but it built on more than a decade of political debates about a relance europ é enne ever since the mid-1970s when heads of state or government had promoted further integration under the heading of ' A Citizens ' Europe ' 73 through a collection of diverse policies including free movement for others beyond workers, direct elections of the European Parliament and the establishment of a passport union which later became the Schengen area. 74 While the initial reception of Union citizenship was tempered at best, 75 it is well known that the concept gained considerable prominence after 1999 in a series of ECJ judgments which constitute one of the most fascinating legal developments in recent memory 76 -although the Court seems to have retreated from its initial ambition lately. 77 The Treaty of Lisbon, which replaced the erstwhile Constitutional Treaty, reaffi rmed the direction taken in Maastricht. First, it buttressed citizens ' rights through a discernible effort to replicate civic-republican participation at EU level by enhancing political dialogue, inter alia through the introduction of the citizens ' initiative, and by declaring that the Union ' shall be founded on representative democracy ' . 78 Secondly, it established migration law towards third-country nationals as a policy fi eld in its own right when it replaced the intergovernmental former third pillar with a fully ' supranationalised ' policy design within the area of freedom, security and justice. At the same time, the Charter became legally binding and declared that the Union ' places the individual at the heart of its activities, by establishing the citizenship of the Union and by creating an area of freedom, security and justice ' . 79 This raises the following question: how does one explain the apparent cleavage between citizens ' rights and migration law in the EU Treaties, which was indicated fi rst by the parallel introduction of the terms ' Union citizenship ' and ' third-country national ' and came full circle with the reinforcement of corresponding sets of rules in the Treaty of Lisbon ?
IV. The Citizenship-Foreigner-Cleavage
Legal analyses should recognise that basic constitutional concepts, such as citizenship, human rights or personhood, convey a set of normative values and express basic choices of societies which change over time. 80 If this assumption is correct, essential points of reference for more specifi c questions of legal interpretation are less static than one might suggest and it seems that supranational rules on citizenship, migration and human rights are excellent examples to illustrate the inherent ambiguity of conceptions of personhood in EU law. From a perspective of constitutional theory, debates on the meaning and reconfi guration of such essentially contested concepts can be described as a process of jurisgenesis where the interpretation of the law interacts with contextual factors and broader societal debates. 81 Union law deconstructs old conceptions of nation-state membership or alienage and, yet, it is unclear how to explain the new setting positively.
Methodologically, this chapter follows an approach one may call contextually embedded doctrinal constructivism, since it assumes, in contrast to US-style legal realism, that legal concepts can have a semi-autonomous signifi cance and that academia may contribute to their rationalisation. 82 Corresponding analyses are based on a reconstruction of the case-law and its doctrinal foundations, thereby ideally supporting a better understanding of the systemic coherence of the law and its internal inconsistencies. 83 Doing so assumes that doctrinal arguments and constraints should be taken seriously in a discursive community involving academics in the constant reconstruction of the legal infrastructure. 84 This focus on intra-legal arguments falls short of a critical analysis of legal developments from an external standpoint, while acknowledging that abstract legal concepts, such as citizenship or human rights, require a broader constitutional outlook in a process Armin von Bogdandy has aptly described as a doctrinal argument about constitutional principles. 85 Their inherent openness allows for connections with other disciplines even if such feedback loops will never result in the simple transfer of extra-legal arguments into doctrinal reasoning. 86 This chapter follows this approach by extrapolating the constitutional infrastructure guiding the interaction of the diverse sets of rules on free movement, Union citizenship, human rights and migration law.
A. The Puzzle
The example of labour migration illustrates a conceptual puzzle at the heart of the European project: there does not seem to be a major difference, from a sociological point of view, between a Ukrainian national and Greek national working in Germany. They live in a country of which they do not possess its nationality, are faced with a foreign language and may be confronted with comparable challenges of equal treatment and social integration. Nonetheless, their legal status differs quite fundamentally. While the Greek national qualifi es as a Union citizen under Article 20(1) TFEU (Treaty on the Functioning of the European Union) and benefi ts, therefore, from an individual right with constitutional status to transnational mobility as a migrant worker in accordance with Article 45 TFEU, the Ukrainian national must be classifi ed as a third-country national from the perspective of the EU Treaties. Such foreigners are not covered by the fundamental freedoms, although they may invoke statutory guarantees in secondary legislation under the conditions set out by the legislature as well as, possibly, human rights in the EU Charter, which, in the fi eld of labour migration, reaffi rms the principled distinction described above. 87 In order to resolve the puzzle it is important to understand that the free movement of Union citizens is nowadays conceptualised as being intricately linked to Union citizenship, whose contours and fi nalit é may remain vague, 88 but which nonetheless embraces free movement as an essential guarantee. The EU legislature expressed the desire to remedy, in light of the overarching concept of Union citizenship, the ' sector-by-sector, piecemeal approach to the right of free movement ' 89 and the ECJ emphasised that a ' particularly restrictive interpretation ' 90 of national restrictions to the free movement of workers was required by the introduction of Union citizenship. It became the fi xed star guiding the interpretation of different settings in line with the ECJ ' s principled assertion that the new concept ' is destined to be the fundamental status of nationals of the Member States ' . 91 The use of the term ' status ' in this quotation deserves our attention. It emphasises at a semantic level that Union citizenship should not be confused with universal personhood. In line with the long tradition of the term ' status ' in Roman law and civil law jurisdictions in continental Europe described above, it should be read as designating a collection of rights for specifi c purposes which may overlap with other statuses persons may hold in parallel. 92 Unfortunately, it is not crystal clear how the concept of ' status ' found its way into the case-law. Advocate General La Pergola is widely credited for having introduced it in his opinion in Mart í nez Sala , although closer inspection of the original Italian language version advises caution 93 (La Pergola would have been a plausible source given his background as a professor of constitutional law in a continental jurisdiction). 94 Advocate General Alber similarly used the term in his opinion in Grzelczyk , albeit in a rather mundane manner and without much conceptual overtones. 95 It is therefore diffi cult to verify whether the use of the term ' fundamental status ' by the ECJ in relation to Union citizenship was meant to continue the tradition of Roman law and civil law jurisdictions. However, such a reading could rather well explain that the original citation was not limited to a simple invocation of fundamental status, but rather as the ECJ states it ' enabl[ed] those who fi nd themselves in the same situation to enjoy the same treatment in law irrespective of their nationality, subject to such exceptions as are expressly provided for ' . 96 This suits the relativity of the concept of status in Roman and civil law where it is often applied to rather specifi c situations such as the status of a person under family law. Against this background, the fundamental status formula would concern, essentially, equal treatment in situations of (legal) residence in another Member Stateno more, no less. Arguably, some academic observers without a background in continental European civil law read too much into the use of the term ' status ' . Of course, the somewhat revolutionary outcome of the Grzelczyk case indicated that the new formula was meant to pave the way for great changes, but the terminology used could also be conceived as a rather sober description of existing rights.
For the purposes of our analysis, this linkage between traditional debates in continental civil law and contemporary discussions over Union citizenship justifi es two conclusions. First, the description of Union citizenship as a ' fundamental status ' in a number of different scenarios covered by Union law should not necessarily be confused with essential notions of personhood or dignity; in other words, it arguably confl ates two distinct categories. 97 Secondly, the classifi cation of citizenship as a status fi ts well into the broader constitutional landscape, since the introduction of Union citizenship and of rules on third-country nationals into the EU legal order were parallel developments. In order to disentangle the resulting citizenship-foreigner-cleavage it is necessary to explain the second category.
B. Three Academic Reconstructions
In nation states, rules on citizenship often appear as the legal refl ection of quasinatural phenomena. They often build upon strong and historically contingent identities as well as an enhanced degree of social and political cohesion, which disguise the element of reconstruction inherent in the concept of collective identities in any constitutional setting, also at the level of the nation state. 98 In the European Union, this is not the case. The Treaty of Maastricht may have introduced rules on ' citizenship ' which were taken up by the Court in judgments fi lling the Treaty regime with doctrinal substance. Yet, this legal and doctrinal relevance hardly refl ects an existing real-life citizenship based on shared identities. Most social scientists agree that the legal construction of Union citizenship does not coincide with the social construction of European identity. 99 In the words of the German constitutional court: ' In this sense, the citizenship of the Union is nothing which culturally or normatively precedes the EU Treaties ' . 100 If the latter is correct, it complicates the resolution of the citizenship-foreignercleavage. To be sure, legal rules on personhood, citizenship and foreigners are always a construction and the same applies to political identities and social solidarity. But in the EU, the connection between legal rules and social facts is weak at best. In a certain way, EU citizenship pretends to be more than it is. 101 It largely lacks the substratum of common identities and social solidarity which defi ne the nation state; Union citizenship is primarily a virtual, legal reality. Against this background, our academic analysis of the citizenship-personhood-cleavage has three major options.
First, we could deconstruct Union citizenship as an ' empty gesture ' , a sort of ' cynical public relations exercise ' on the part of the High Contracting Parties 102 -a misnomer which should better be forgotten. It seems to me that this is to a certain extent at least a realistic option, insofar as it reminds academic observers of the limits of political and social imagination legal developments are capable of bringing about. 103 They participate in the constant reconstruction of identities, but cannot change them single-handedly; they need to be embedded into social structures and political life. Recent cases, such as Dano , show that there are limits in what abstract notions such as citizenship can achieve at this juncture. 104 Secondly, one may emphasise the empirical situation and present the European project as a prototype for transnational governance which detaches citizenship from the nation state and recognises various forms of post-or transnational membership. On the basis of legal developments in Europe, Yasemin Soysal famously argued 20 years ago that universal personhood was about to replace state citizenship as the basis for rights. 105 From this standpoint, Union citizenship would present a model of rules which third-country nationals should follow in a similar way as some international lawyers and political theorists, most of whom are from continental Europe, present EU integration as a model for and fi rst step towards global constitutionalism. 106 Approaching the citizenship-personhood-cleavage from this position, the distinction between citizens and third-country nationals in positive EU law appears arbitrary -at least from a conceptual perspective. If the EU is in essence about overcoming the nation state, it should not make a difference whether a worker applying for a job in Germany comes from Ukraine or Greece. In academic debates, corresponding arguments are widespread and present themselves in two forms. Many explore the doctrinal potential of Treaty law or secondary legislation for status approximation. 107 Others move beyond doctrinal hermeneutics and criticise the status quo from an extra-legal standpoint. They warn against ' European Apartheid ' or decry the spread of social control mechanisms. 108 Both arguments share the assumption that the citizenship-personhood-cleavage that can be found in positive Union law is an aberration contradicting the conceptual underpinning of rules on citizenship and broader objectives of EU integration and should therefore be minimised as far as possible.
Thirdly, one may try to reconstruct the distinction between citizens and foreigners from within the legal order in line with the methodological underpinnings of a contextually embedded doctrinal constructivism described above. One starting-point for doing so is the observation that our analytical choice is not limited to the binary juxtaposition of the legally sovereign and culturally homogeneous nation state on the one hand and an extensive and deep moral and institutional universalism on the other hand. 109 There is room for intermediate solutions between sovereign statehood and thick universalism. On this basis, one may emphasise that the status of third-country nationals can be given an autonomous constitutional reading if we detach its analysis from a comparison with Union citizenship. That is what I mean by deciphering personhood as the default position of Union law which comes to the fore ex negativo when we leave aside rules which are specifi c to the fundamental status of Union citizenship.
Doing so does not leave non-citizens without legal protection, since they can invoke human rights. Human rights allow critics of the status quo to articulate their concerns within the framework of the EU Treaties 110 -even if human rights are conceptually and doctrinally more fl exible than citizens ' rights, since they allow for the accommodation of countervailing public policy considerations, which emanate for particularistic self-government. 111 I do not claim that this model supports easy solutions: individual cases will always be contested. All I say is that at an abstract level of analysis the constitutional infrastructure is intact. We can explain the status of third-country nationals without necessarily connecting it to Union citizenship. It does not deny the legal and moral signifi cance of personhood to distinguish the citizens ' rights of some from the human rights of all. This account is not universalist in a thick sense, but it is not statist either. It presents an intermediate solution, which one may call the ' cosmopolitan outlook ' underlying EU law 112 -although this description can certainly be contested. That is what I perceive to be the default position of personhood in EU law which can be construed positively independent of the citizenship status on the basis of human rights. It would require substantive analyses of EU immigration and asylum law to identify how far the EU legal order recognises basic notions of personhood in specifi c scenarios of transnational mobility.
V. Conclusion
As a supranational legal order, EU law governs only certain aspects of human behaviour and its perspective is necessarily a partial one. Having emerged as a project of economic integration, Union law did not comprise an explicit concept of personhood from the beginning and it continues to be fragmented into different policy fi elds. This chapter therefore concentrated on substantive rules in the EU Treaties with a particular focus on free movement, Union citizenship, human rights and migration. Such an approach follows the conclusion that abstract notions of ' legal personhood ' , such as the human right to equal personality before the law enshrined in Article 16 ICCPR, have little bearing in practice beyond a number of borderline scenarios such as the beginning of birth or extraterritorial state action. The recognition of equal personhood may appear self-evident from today ' s perspective, but it was the outcome of extensive debates in legal practice and philosophy building on the traditional notion of ' status ' characterising relations of individuals with society, which had defi ned debates in civil law jurisdictions which follow the tradition of Roman law for centuries.
In EU law, the concept of individual and human rights lies at the heart of a project building upon integration through law, since it was developed by the ECJ to guarantee the effet utile of Union law, inter alia by engaging individuals in its enforcement. Notwithstanding this functional pedigree, the concept of individual rights can develop a life of its own when individuals promote their agenda via Union law. Such dynamism is possible, in particular when the interests of individuals coincide with the EU ' s objectives, but remains subject to structural caveats such as restrictive standing rights before the Court of Justice. An assessment of underlying notions of legal personhood should also consider substantive guarantees. This chapter did so by extrapolating two distinct categories of the rightbearer which evolved gradually and defi ne rules on free movement and migration nowadays: Union citizens and third-country nationals.
Basic constitutional concepts such as citizenship and human rights are not confi ned to legal debates, but convey normative values which can change over time. Against this background, the ' citizenship-foreigner-cleavage ' on a distinct set of rules for Union citizens and third-country nationals in positive EU law is in need of explanation. The resolution of this puzzle should recognise that specifi c rules for Union citizens are conceived, from today ' s perspective, as the expression of a ' fundamental status ' -a description which should not be confused with essential notions of personhood or dignity in light of the traditional meaning of statuses designating a collection of special rights in continental civil law. By contrast, the default position on personhood in EU law comes to the fore ex negativo when we leave aside citizens ' rights and focus on third-country nationals. In this respect, the entry into force of the Treaty of Lisbon reaffi rmed an intermediate solution which falls short of citizenship but comprises individual guarantees whose contours remain contested. In that respect, the notion of personhood underlying EU migration law is very much in fl ux.
